On the facts of this case, I cannot conclude that the
petitioner has established by a preponderance of the evidence
that the respondent failed to adequately protect the cited
trailing cables from damage.  Although the evidence establishes
that the cables were run over at least once, that is all
that the petitioner has established.  With regard to any cable
damage resulting from an unspecified piece of rubber-tired
equipment running over the cables,' the evidence establishes
that no damages occurred.  Further, respondent's evidence
and testimony establishes that the construction and shielding
of the cables provided more than adequate protection against
any damage from the rubber tired equipment which ran over
them.

I am convinced that Inspector Hinckle issued the citations
because he believed that the mere act of a piece of equipment
running over a trailing cable constituted an ipso facto
violation of section 77.704, as stated in the last sentence
of MSHA's inspector's manual policy directive.  Having viewed
Mr. Hinckle during the course of the hearing, I am also
convinced that while he may have some personal difficulty
with the policy, he was simply "doing his duty" by following
the policy directive.

I reject MSHA's interpretation and application of section
77.604, in this case.  I find nothing in the standard to support
a conclusion that simply running over a trailing cable,
where is no resulting damage established, constitutes a
violation, it seems to me that if MSHA's intent is to prohibit
a piece of equipment from running over a trailing cable at
any location at a surface mining operation, it should promulgate
a standard that says precisely that,  in short, MSHA should
consider adopting the language found in the last sentence of
its policy manual directive (exhibit P-14), by promulgating
it as a mandatory safety standard,

In view of the foregoing findings and conclusions,
Citation Nos. 2324823 and 2324824 ARE VACATED, and the
petitioner's civil penalty'.proposals as to these citations
ARE REJECTED AND DISMISSED.

Fact of violation - Citation No. 2201879

In this instance, the respondent is charged with failing
to comply with mandatory standard section 77.505, which
requires that all cables entering'electrical compartments
are properly fitted. The obvious intent of this standard
is to insure that such cables are tight or snug as they enter
the enclosure so as to preclude any strain on the electricalequipment such as a "D 9 Cat" running over
